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Introduction

1. The cornerstone of the English planning system is democracy. Our most important planning
decisions are entrusted to elected politicians. These decisions are commercially and economically
significant and they frequently have profound effects on local communities and individuals’ rights. It
is important that they are fair and seen to be fair.

2. Politicians are accountable to the electorate but the ballot box alone cannot ensure that due process
is followed every time. Politicians may be removable every four years but not so the decisions that
they take. It should not surprise us then, in an ever more sophisticated and ‘‘rights-based’’ society
that judicial review is seen by those who are disadvantaged or disaffected by planning decisions as a
legitimate and normal form of redress, particularly when there is no third party right of appeal.

3. In principle it is healthy for the exercise of political planning power to be subject to the checks
and balances afforded by judicial review. However, the manner in which judicial review is used
and the inefficiencies within the process can cause fatal delay to major projects. Everyone in the
system knows this and an uncomfortable trend is developing. Judicial review—or rather the fear of
it—is shaping the planning system. Whether acting for the LPA1, the developer or the objector,
the threat of judicial review is a major influence and permeates all decisions communications and
strategy. Processes which were originally intended to serve a purely planning or environmental
purpose have been hijacked and become tools of risk management. Most of us in private practice
and local authority will recognise this.

4. As a measure of the relevance of judicial review in planning, in each of the past three years,
planning lawyers have predicted at least a 12 per cent annual growth in demand for their services in
the area of judicial review2. The reality in Court, however, appears somewhat different.

5. Planning Inspectorate records3 for England indicate that the total number of statutory challenges
to planning appeal decisions has fallen from 100 in 2001/2002 to 68 in 2004/2005 (with success
rates hovering around 50 per cent, including submission to judgment by the Secretary of State).
This downward trend is less evident for statutory challenges to enforcement appeal decisions (where
success rates are lower) but statistics from The Court Service4 likewise suggest a slowing down in
the incidence of planning judicial review claims (with success rates a little under 50 per cent, based
on substantive applications heard):

1 Local Planning Authority.
2 Statistics from Planning magazine—The Annual Planning Law Survey.
3 Data to 2003/04 published by The Planning Inspectorate as part of the Statistical Report and available online at www.planning-

inspectorate.gov.uk; data for 2004/05 to be finalised, provided by The Planning Inspectorate.
4 With thanks to the Central Unit Manager for the Criminal Appeal Office and the Administrative Court Office.
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Administrative Court Office

Receipts

Year Total number of Number of Town and
JR applications Country Planning JR

received applications received

1996 3831 100
1997 3785 104
1998 4363 117
1999 4451 118
2000 4237 123
2001 4722 142
2002 5371 121
2003 5938 123
2004 4201 121

2005 to
31/07/2005

2909 82

Success rates—against number of substantive applications heard
(not number of applications received)

All JR Town and Country Planning
applications JR Applications

1996 57.7% 44.4%
1997 63.0% 54.8%
1998 63.6% 34.5%
1999 68.3% 61.3%
2000 55.0% 46.8%
2001 62.4% 48.6%
2002 38.2% 45.8%
2003 47.1% 45.5%
2004 46.6% 45.5%

2005 to
31/07/2005

45.8% 53.3%

6. If these statistics are indicative of a decline in the number of actual Court cases, then the more
optimistic note from the Planning Law Survey may be explained by the fact that judicial review
and related legal advice is now an essential part of any opposition strategy as well as the developer’s
project management and success strategy. In my view, there has never been a more important time
to understand the rules and the role of judicial review in planning and the proper response to it. In
my paper I deal with:

ž types of legal challenge;
ž procedures;
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ž strategy and legal risk management;
ž reforms

Types of legal challenge

7. Judicial review is one type of legal challenge to decisions taken in the planning system. The other
is a challenge provided for by statute in place of judicial review (a ‘‘statutory challenge’’). There are
differences between the two but the success of both forms of challenge is subject to the discretion of
the Court.

8. The following are examples of provision for statutory challenges:

ž s.287 Town and Country Planning Act 1990: used for challenging development plans,
Simplified Planning Zones, and stopping-up orders;

ž s.288 Town and Country Planning Act 1990: used for challenging planning appeals, call-in
decisions, grant of planning permission on enforcement appeal, revocation/modification,
Tree Preservation Orders;

ž s.289 Town and Country Planning Act 1990: used for challenging enforcement notice
appeals;

ž s.23 Acquisition of Land Act 1981: used for challenging Compulsory Purchase Orders.

9. A statutory challenge is distinguishable from judicial review in a number of respects:

ž It is an exclusive form of redress: where statute so provides it is the only means by which a
decision may be questioned in the Courts.

ž There is usually an absolute (six weeks) time limit within which to bring the challenge (s.289
Town and Country Planning Act 1990—enforcement notice appeals—is an exception to
this, being subject to a 28 days extendable time limit).

ž Usually the challenge may only be brought by a ‘‘person aggrieved’’ i.e. someone who is
‘‘properly aggrieved by what has happened’’ by ‘‘some denial of or affront to his expectations
or rights’’5 or a person ‘‘who has a genuine grievance because an order has been made
which prejudicially affects his interests’’6. In the case of enforcement notice appeals (s.289
Town and Country Planning Act 1990) the restriction applies to the main participants in
the decision-making process under challenge (the LPA, the Appellant and persons with
interests in the land).

ž The grounds of challenge tend to be prescribed by the relevant statute: for example,
under s.287 and s.288 Town and Country Planning Act 1990 the potential grounds of
challenge are that the decision is not within powers of the Act or involved a failure to
comply with relevant requirements. In practice, however, the principal bases for judicial
review claims come into play, in particular: perversity, taking account of relevant/irrelevant
considerations, procedural errors, inadequacy of reasons and breach of natural justice.

ž Usually there is no screening or ‘‘permission’’ stage before the substantive hearing of the
challenge. A challenge to an enforcement notice appeal under s.289 Town and Country
Planning Act 1990 is an exception to this; a permission hearing is held before the substantive
hearing.

5 Lardner v Renfrewshire Council [1997] SLT 1027, Court of Session Scotland.
6 Lord Denning in Attorney-General of Gambia v N’Jie [1961] A.C. 617 at 634.
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10. Contrast these characteristics briefly with judicial review:

ž Judicial review is available for challenging all public law planning decisions where it is not
excluded by statutory challenge. This includes any decision by a LPA to grant planning
permission.

ž There is potentially a wider range of people who may bring judicial review proceedings:
the test is not whether a person is ‘‘aggrieved’’ but whether he has ‘‘sufficient interest
in the matter to which the application relates’’7. This can include: a national NGO with
an expectation of consultation8, a national pressure group9 or a local resident with no
proprietary interests who has not participated in the statutory process10.

ž There is a standard three months time limit for bringing judicial review claims calculated
from the time when the grounds to make the claim first arose. This time limit is extendable
but is subject to an overriding requirement to act ‘‘promptly’’11. In the case of decisions
by LPAs to grant planning permission, it is now firmly established that such decisions are
subject to the standard three months time limit for judicial review and that this runs from
the date of grant12. The requirement to act ‘‘promptly’’, however, continues to apply13,
although in practice there appears to be some reluctance on the part of the Court to apply
the ‘‘promptness’’ test to reduce the three months period14.

ž A claim for judicial review is always subject to a screening or ‘‘permission’’ stage, at which
the Court may consider whether the claimant has an arguable case (although the Court may
also consider delay and the availability of alternative remedies) and decides whether to give
permission for the claim to proceed to a substantive hearing. This decision is taken initially
‘‘on the papers’’ (i.e by a single Judge reviewing the claim form and supporting documents,
without a hearing) but if permission is refused the claimant may request an oral hearing by
renewing the application within seven days15.

ž Even if delay in bringing a judicial review claim does not affect the giving of permission,
it may still affect the decision of the Court when considering whether to grant relief to a
successful claimant16.

7 s.31(3) Supreme Court Act 1981.
8 e.g. RSPB in R. v The Secretary of State for the Environment, Ex p. RSPB [1997] Env. L.R. 431.
9 e.g. CPRE in a series of cases relating to the White City development—see e.g. R. v Hammersmith and Fulham, Ex p. CPRE (Leave to

Appeal) (No.1) [2000] Env. L.R. 532.
10 e.g. Edwards v The Environment Agency [2004] EWHC 736; [2004] 3 All E.R. 21.
11 R.54.5, Pt 54 Civil Procedure Rules.
12 R. (on the application of Burkett) v Hammersmith and Fulham LBC [2002] 3 All E.R. 97; [2002] 1 W.L.R. 1593. It had been thought that

by analogy with statutory challenges to planning appeal decisions a deadline of six weeks should be the measure of whether a claimant had
acted ‘‘promptly’’ (e.g. R. v Ceredigion CC, Ex p. McKeown [1998] 2 P.L.R. 1) and furthermore that this should run from the date of the
local planning authority’s resolution to grant planning permission not the date of the actual decision notice (e.g. R. v Leicester CC, Ex p. WM
Morrison Supermarkets Plc [1999] J.P.L. 691) but this is not the correct approach.

13 R. (on the application of Hautot) v Wandsworth LBC [2003] EWHC 900 Admin (unreported) where Roger Henderson Q.C. sitting as Deputy
Judge thought it was a ‘‘serious misconception’’ post-Burkett (n.12 above) to think that in the absence of very special circumstances a time limit
of three months will usually be allowed for lodging judicial review proceedings.

14 R. (on the application of Hampson) v Wigan MBC [2005] EWHC 1656 (Admin) (unreported) where Richards J. commented that a ‘‘degree
of caution’’ was called for in the application of the requirement to act promptly within the three months time limit, especially given the view
expressed by Lord Steyn in Burkett (n.12 above) as to the incompatibility of the requirement with the European Convention on Human Rights.

15 R.54.12(3), (4), Pt 54 Civil Procedure Rules.
16 s.31(6) Supreme Court Act 1981 provides that if the High Court considers that there has been undue delay in making an application for

judicial review, it may refuse to grant relief if it considers that this would be likely to cause substantial hardship to or substantially prejudice the
rights of any person or would be detrimental to good administration.
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Getting the Procedure Right

11. The trend for increasing use of judicial review in planning means that sooner or later most
practitioners will find themselves either on the receiving end of a claim for judicial review (even if
only on behalf of a developer or landowner, as an interested party) or approached to act on behalf
of a claimant. That includes the non-lawyers among us may be asked to act as witnesses. However,
to serve the client in the best possible way, awareness of the procedures for judicial review needs to
begin long before the threat of proceedings becomes a reality. Knowing the procedures will enable
you to manage the risk better if you are acting for a developer or a LPA and will help you to
plan your strategy of opposition more effectively if you are acting for an objector or a commercial
competitor.

12. For the purposes of this paper I have compiled a checklist of the key procedural steps for judicial
review at Annexure 1. I have produced a similar checklist for any challenge under S.288 Town and
Country Planning Act 1990 and this is included at Annexure 2; a checklist for challenges under
S.289 Town and Country Planning Act 1990 is included at Annexure 3. It is worth highlighting
some key points.

Civil Procedure Rules

13. The principal sources of procedure for judicial review in planning are contained in Pt 54 CPR17

and PD18 54. Procedure for statutory challenges generally is contained in Pt 52 and Sch.1 CPR (the
former RSC19 Order 94) and PDs 8B and 52.

Pre-Action Protocol

14. Unlike statutory challenges judicial review is subject to a pre-action protocol20. This establishes
a code of good practice and provides for an exchange of letters in standard form between claimant
and defendant before a claim is made. The prescribed content for the standard letter before claim and
the standard letter of response is set out in Annexure 4. The purpose of the exchange is to identify
the issues in dispute and establish whether judicial review can be avoided. From the standard forms
you will note that:

ž The claimant must identify in advance the decision challenged, the basis for the challenge
and the remedy that he is intending to seek.

ž The claimant is also required to identify and copy the letter to any potential interested
parties and should set out any documents or information that is required from the defendant.

ž The defendant is usually given 14 days to respond.
ž The defendant is required to provide a response to the proposed claim—whether any part

of it is accepted.
ž The defendant should also identify interested parties not named by the claimant and indicate

whether the documents or information requested by the claimant will be disclosed.

It is important to note that this exchange between claimant and defendant does NOT affect the three
months time limit within which the claimant must make the claim. Compliance with the protocol

17 Civil Procedure Rules.
18 Practice Direction.
19 Rules of Supreme Court.
20 The Pre-Action Protocol for Judicial Review.
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is not compulsory but the Court will normally expect all parties to have complied with it and will
take compliance or non-compliance into account when making any order for costs. Therefore even
if a claimant is bringing a claim close to the time limit it is still advisable to send a letter before claim
despite the fact that it will not in practice be possible to give the defendant the customary 14 days to
respond.

Time Limits/Delay

15. A claim under s.288 Town and Country Planning Act 1990 or s.287 Town and Country
Planning Act 1990 must be filed and served within the six weeks time limit. This time limit is also
absolute—in other words, it can not be extended at the discretion of the Court. A judicial review
claim is subject to the requirement of promptness and a three month time limit but the time limit is
extendable at the Court’s discretion and service on the other parties may take place after the time
limit has expired (but within seven days of issuing the claim21).

16. Whilst a challenge later than three months from the date of the decision is by no means common,
it can happen, particularly where it is evident that there has been a fundamental error or unlawful
act22. Likewise the passage of three months will not necessarily render a decision or the reasons
underlying it immune from quashing or later being questioned in related proceedings23. However,
the Courts remain vigilant against collateral attacks on past decisions which they perceive are designed
to circumvent the time limit for judicial review and the principle of legal certainty24.

Forms

17. The claim form for judicial review (N461) is different to the claim form for statutory challenges
(N208). An appellant’s notice (form N161) is required for statutory challenges to enforcement appeal
decisions.

Witness Statements

18. Practice Direction 54, para.5.7 requires various documents to accompany the judicial review
claim form, including evidence in support. Since the claim form itself has a statement of truth it is

21 r.54.7 CPR.
22 See e.g. R. (on the application of Gavin) v Haringey LBC [2003] EWHC 2591 (Admin); [2004] 2 P. & C.R. 13; [2004] J.P.L. 784, where the

failure of a LPA to follow publicity requirements under the Town and Country Planning (General Development Procedure) Order 1995 was
found to have deprived the Claimant of the opportunity to make representations on a planning application. The resulting planning permission
was granted on September 22, 2000 but the claimant, without having been informed of the planning application did not make a claim until
May 30, 2003. The Court was prepared to allow the challenge but only to give a declaration that the Council had acted unlawfully because
quashing the permission would have caused substantial prejudice to the developer.

23 See for example Earthline Ltd v SSTLR and West Berkshire Council [2002] EWCA 1599; [2003] 1 P. & C.R. 24; [2003] J.P.L. 715 where
the Council’s imposition of a short time limit on gravel extraction on registration of an old mining permission in 1996—which they had no
power to do—was, in the absence of any prejudice to the public, effectively struck down by the Court in the context of a challenge to an
appeal decision taken in 2001 in relation to an application to vary the offending condition. See also Case C-201/02 R. (on the application of
Wells) v The Secretary of State for Transport, Local Government and the Regions [2004] 1 C.M.L.R. 31; [2004] Env. L.R. 27, in which the European
Court of Justice held that the European law duty to nullify pursuant to Art.10 EC Treaty continued to exist, in principle, several years after the
decision in which the breach of EU law arose and therefore continued to apply at a later stage of the decision-making process notwithstanding
the fact that the earlier decision had not been challenged.

24 See Stancliffe Store Company Ltd v Peak District National Park Authority [2005] EWCA Civ 747, The Times July 14, 2005, where proceedings
for a declaration concerning the planning status of two quarries failed because they depended for their success on setting aside a public law
decision (publishing a list of mineral sites) which had gone unchallenged since 1996. In Noble v Thanet DC [2005] EWCA Civ 782 (as yet
unreported) the Court of Appeal rejected the claimant’s attempt to import the continuing duty to remedy a breach of the EIA Directive
established in Wells (n.24 above) partly because by questioning the lawfulness of the decision not to require EIA on previous outline planning
permissions the Court considered that the claimant was mounting in effect an impermissible collateral challenge to those decisions.
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strictly speaking unnecessary now to file a witness statement containing evidence regarding the facts
relied upon and submitting document. The relevant documents can simply be supplied although
in practice the briefest of witness statements tends to be submitted. Generally, the same is true of
statutory challenges. Where, however, evidence needs to be given in greater detail and is not fully
set out in the grounds of claim, a witness statement will be necessary. In those circumstances it is
important to recognise that the witness statement does not need to and should not argue the claim;
that is the role of advocacy. It should however, deal with the relevant facts as fully as necessary,
provide full disclosure of all relevant materials and should not assume any knowledge on the part of
the Judge. CPR PD32 provides more guidance.

Acknowledgment of Service

19. In the case of a statutory challenge, there is no requirement to acknowledge service. Certainly
for most claims under s.288 Town and Country Planning Act 1990 it is unusual for the defendant
Secretary of State to do so. Following service of a judicial review claim the defendant and any
interested parties should acknowledge service within 21 days, setting out a summary of the grounds
for contesting the claim25. If a party fails to acknowledge service, then that party will not be entitled
to attend a permission hearing unless the Court allows him to do so26; he will however, be entitled
to participate in the substantive hearing if permission is granted27, but only if he complies with the
rules for filing a response to the claim28. A failure to acknowledge service may also be a relevant
factor in the Court’s decision on costs29.

Permission Stage

20. Statutory challenges to planning appeal decisions are not subject to a permission stage before the
substantive hearing but it is possible for a defendant to apply to the Court for a summary judgment in
order to curtail the litigation30. Although rare this was used recently by the developer in a challenge
to an appeal decision under Section 288 Town and Country Planning Act 199031. Challenges to
enforcement notice appeals under Section 289 Town and Country Planning Act 1990 are subject
to a permission hearing; any party served with notice of the challenge is entitled to appear without
having to acknowledge service.

21. In judicial review permission hearings, increasingly the Court is prepared to proceed immediately
to consider the substance of a claim if it grants permission. In other words, the permission and
substantive hearings are conjoined. Typically the decision to do this will be taken by the Judge at the
hearing; if any of the parties are opposed to this they will need to show good reason why it would
be inappropriate. Be prepared!

25 r.54.8 CPR. If the defendant/interested parties do acknowledge service, although there is no provision for it in the Civil Procedure Rules
the claimant may wish to submit a short response.

26 r.54.9(1)(a) CPR.
27 r.54.9(1)(b) CPR.
28 To be found at r.54.14 CPR.
29 r.54.9(3) CPR.
30 Under Pt 24 CPR.
31 See Morbaine Ltd (1) and Abigail Roberts (2) v The First Secretary of State [2004] EWHC 1708; [2005] J.P.L. 377, where the third defendant

and developer, Lear Management Limited, applied for and obtained summary judgment dismissing the challenge on the basis that the first
claimant was not a ‘‘person aggrieved’’, that the claim had been served out of time (outside the six weeks time limit) and that the three principal
grounds of challenge had no merit and no real prospect of success.
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Skeleton Arguments

22. The risk of a conjoined permission/substantive hearing poses a dilemma for Counsel in preparing
skeleton arguments for judicial review permission hearings. Any hearing of the substantive issues
in the case would normally need to be informed by a more detailed skeleton argument but at
a permission hearing both the claimant and the defendant will tend instinctively to provide only
just enough material in the skeleton to suit their case—the claimant to demonstrate that the claim
is arguable (without risking a conjoined permission/substantive hearing) and the defendant to
demonstrate that it is not (whilst avoiding a detailed response which suggests that it is!).

23. Assuming that there is a separate substantive hearing, the submission of skeleton arguments is
subject to time restrictions. In judicial review cases the claimant must submit the skeleton 21 working
days (not three weeks) before the date of the hearing; the defendant and interested parties must do
so 14 working days (not two weeks) before the hearing. Practice Direction 54 sets out the minimum
requirements for a skeleton argument. The guiding principle should be to ensure that the Judge is
in no doubt about your arguments when he is reading the papers in advance of the hearing whilst
remaining concise.

Costs

24. Judicial review claims often involve a number of parties even at the permission stage: as well as
the claimant and the defendant LPA, the developer, the landowner and even a proposed occupier of
the development can be involved as interested parties. All the parties will incur costs and will need
to be aware in advance of the likelihood of recovering those costs or being required to pay the costs
of another party.

25. The starting point is that there is nothing in the CPR which directs the Court to reach a
particular decision on costs; the award of costs is entirely discretionary. The CPR do however,
indicate what might be a relevant consideration for the Court in making an award (e.g. failure to
follow the pre-action protocol, failure to acknowledge service—see above).

26. It is well known that one set of costs is normally awarded to the successful party to a judicial
review claim32. In other words, in principle the successful party’s costs are paid by the other main
party. In practice the reality can be different; even with an award of costs, by the time the parties
have negotiated payment or costs have been assessed by the Court, the successful party may only
recover as little as two-thirds of his actual costs. The Court also has discretion to make other forms
of costs orders having regard to the conduct of all the parties33.

27. A second award of costs against an unsuccessful party is rare. However, interested parties may
be awarded costs if they are successful and if they had a clearly separate interest requiring separate
representation. It seems that such awards are more likely at first instance (the High Court) than on
appeal to the Court of Appeal or the House of Lords34.

28. At the permission stage if a claimant is successful costs are usually held over for determination
at the substantive stage. If a claimant is unsuccessful he will not generally be required to pay

32 CPR r.44(2).
33 CPR r.44(3), (6).
34 See Bolton DC v The Secretary of State for the Environment [1995] 1 W.L.R. 1196. More recent cases which address the issue of a second

award of costs are covered by another paper in this conference.
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the defendant’s or interested parties’ costs of attendance35. However, provided that the pre-action
protocol has been followed, the claimant will normally be ordered to pay the costs incurred by the
defendant and any interested party in filing an acknowledgment of service under r.54.8 CPR.

29. There are some other practical issues concerning costs that are worth considering.

30. First, where judicial review proceedings settle or where as a result of the judicial review claim
the defendant LPA revises its decision in such a way that the original claim is redundant, the means
by which the CPR provide for a claim to be withdrawn is notice of discontinuance36. However,
in taking such action the claimant exposes himself to liability for the defendant’s costs—even where
the defendant has revised its decision in recognition of the force of the claim. The better solution,
which a claimant should pursue, is to agree a consent order, which includes provision for costs.

31. Second, the defendant LPA and the interested parties will normally be at risk of bearing their
own costs where the claimant is in receipt of funding from the Legal Services Commission, even
if they are successful. However, it is now clear that if costs are awarded in favour of the funded
claimant on some issues but in favour of the defendant on others, the costs award in favour of the
defendant can in principle be set off against the award in favour of the claimant37.

32. Third it is possible for a public interest claimant to limit from the start of a claim the potential
liability for costs by means of a protective costs or ‘‘costs-capping’’ order, which the Court has
jurisdiction to make as part of its broad discretion in relation to costs. Traditionally, these orders
have been rare and this may well continue owing to the cost to the claimant of applying for such
an order and the exposure to liability for the defendant’s costs if the application is unsuccessful.
However, a recent case38 has softened the Court’s approach to these orders by accepting that it is no
longer necessary for the Court to be able to assess the merits of the claim before deciding whether a
case has sufficient public importance to justify a protective costs order. That approach had rendered
it extremely difficult to obtain a protective costs order before the substantive hearing in a judicial
review case.

33. The Court of Appeal has restated the criteria for a protective costs order as follows39:

(1) The Court may make such an order at any stage of the proceedings on such conditions as
it sees fit where it is satisfied that:

ž The issues raised are of general public importance.
ž The public interest requires that those issues should be resolved.
ž The applicant has no private interest in the outcome of the case.

35 PD54 paras 8.6 and 8.7 provide that neither the defendant nor any interested party need attend a permission hearing unless the Court
directs otherwise and that where the defendant or an interested party does attend a hearing the Court will not generally make an order for costs
against the claimant. There may be exceptional circumstances which justify departure from this guidance (Mount Cook v Westminster CC [2003]
EWCA Civ 1346) including: the hopelessness of the claim; the persistence of the claimant having been alerted to the hopelessness of the claim;
the extent to which the judicial review process has been abused for collateral ends; and whether as a result of full argument and documentary
evidence at a contested permission hearing the claimant has in effect had the benefit of a substantive hearing.

36 CPR Pt 38.
37 See Burkett v Hammersmith and Fulham LBC [2004] EWCA (Civ) 1342; [2005] J.P.L. 525: a costs award in favour of the defendant at the

substantive hearing where the claimant was unsuccessful was set off against the cost award in favour of the claimant on the preliminary ruling
decided in the House of Lords on delay and time limits when challenging the grant of planning permission: R. (on the application of Burkett) v
Hammersmith and Fulham LBC [2002] 3 All E.R. 97 at n.13 above.

38 Corner House Research v The Secretary of State for Trade and Industry [2005] EWCA 192; [2005] 1 W.L.R. 2600. This case is considered by
another paper in this conference.

39 Corner House ibid. at para.[74].
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ž Having regard to the financial resources of the applicant and the respondent(s) and to
the amount of costs that are likely to be involved it is fair and just to make the order.

ž If the order is not made the applicant will probably discontinue the proceedings and
will be acting reasonably in doing so.

(2) If those acting for the applicant are doing so on a pro bono basis this is likely to enhance the
merits of the application.

(3) The Court will decide in its discretion whether it is fair and just to make the order in light
of all these considerations.

34. It is easy to see how this could encourage more protective cost orders in judicial review cases
and therefore open up access to the Court by a wider range of public interest claimants, including
NGOs40 and charities, who might otherwise have been deterred by exposure to costs. It is worth
noting that such an order can still preserve the ability of the claimant (if successful) to claim an
unlimited amount of his own costs even though he may only have to pay a proportion of the other
parties’ costs or nothing at all if unsuccessful.

Strategy and Legal Risk Management

Practical Consequences of Judicial Review

35. I alluded earlier to the practical consequences of judicial review. The most obvious of these is
delay. Once proceedings have been initiated it can be three or four months before a permission
hearing takes place and (unless the substantive hearing is conjoined with the permission hearing) at
least a further three or four months before the claim is determined at a full hearing. From there, an
unsuccessful claimant may be able to appeal to the Court of Appeal (a further 6–12 months before
judgment) and possibly then on to the House of Lords and/or the European Court of Justice. Delay
will also follow if proceedings are successful at any stage; the LPA will be required to re-trace its own
decision-making procedure, even if the outcome of that exercise is in substance the same as before.
In each of these circumstances, the developer can do nothing with his site. Delay defers profit and
cash flow, difficulties may be experienced with funding arrangements and viability and the developer
may also lose potential occupiers or other commercial interest.

36. One should not forget either that reconsideration of a decision by a LPA or the Secretary of
State following a successful judicial review claim can affect the substance of the previous decision or
even reverse it. At best, this can cause delay while adjustments are made to a project to adapt to or
overcome any changes; at worst it can cause significant financial loss or bring an end to the project
entirely.

37. A claim for judicial review, whether unsuccessful or not, may have more subtle influences as
well. Apart from effects on the reputation of other parties involved, the experience for defendant
LPAs can change their approaches to future decisions. This might, for example, manifest itself by a
tendency to require environmental impact assessment in cases of doubt, to require more supporting
information for planning applications or a greater level of public consultation or to seek planning
obligations or conditions over and above what might have otherwise been required previously.

40 Non Governmental Organisations.
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Opposition Strategy

38. Except perhaps for the most altruistic of public interest claimants, who may be more interested
in a fair outcome, a major part of third party opposition strategy is to capitalise on these practical
consequences. The reality behind many claims for judicial review is the desire to maximise the delay
and the risk to the project either to force the developer to abandon the proposals or to gain some
form of advantage while the project is paralysed by legal challenge.

39. Planning this strategy begins early on. Not least, this requires a careful assessment at the planning
application stage of whether, when and how to raise issues against a proposed development. A
third party will need to preserve his standing to bring a claim for judicial review by ensuring his
involvement in the application process and through that demonstrating that he has sufficient interests
that are affected by the proposal. A third party will also need to ensure that he has availed himself
of opportunities at the planning application stage to raise issues at the appropriate time which might
later form the basis of a future challenge; failure to do this, may affect the exercise of the Court’s
discretion in deciding whether to give permission, whether to grant relief to the third party in the
event of a successful judicial review claim and in considering costs. A third party has to balance
constantly the desire to keep his powder dry and to raise issues as late as possible for maximum effect
against the need for openness under the scrutiny of the Court and full participation in the statutory
process.

40. It should not be forgotten that judicial review is available for challenging all public
law/administrative decisions except where excluded by some statutory form of challenge. This means
that third parties can challenge decisions by the LPA other than the grant of planning permission—for
example, a screening decision, a scoping opinion, certificates of lawfulness, approvals of reserved
matters, approvals of other conditions, decisions not to take enforcement action etc.

41. Indeed third parties should not overlook (and developers should be aware of) the ability to
‘‘engineer’’ formal decisions by the LPA and judicially review the outcome, which can slow the
progress of the development proposals even before the planning permission is issued—for example,
it might be an advantage to a third party tactically to raise the failure to require an Environmental
Statement itself, engineer a negative screening direction from the LPA and judicially review that
decision before the application is even put to Committee; the third party might still have other
grounds of challenge to the grant of planning permission when that occurs.

42. It also follows that challenges may be made to decisions by other public bodies which may
be critical to the success of a development project. A failed challenge to the grant of planning
permission or an unchallenged planning permission may not be the end of the road for a third party.
For example, any decision to award grant funding to a project—whether by a regional development
agency or even National Lottery funds could become the subject of a judicial review claim. Third
parties need to think laterally; developers need to be alert to these possibilities and stay ahead of the
game.

43. A powerful weapon has recently been added to the third party’s armoury with the coming into
force of the Freedom of Information Act 2000 and the Environmental Information Regulations
200441. This legislation places an obligation on public bodies including local authorities, Government
departments and agencies to disclose a wide range of information to any person on request. This

41 Both the Freedom of Information Act 2000 and the Environmental Information Regulations 2004 came into force on January 1, 2005.
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is subject to specific exemptions but even where these apply, unless the information is confidential
(in the strict sense that its disclosure would be an actionable breach of confidence), they can be
overridden if disclosure would still be in the public interest.

44. Whether or not judicial review proceedings are in contemplation, this provides a powerful tool for
probing and gathering information. The information could, for example, include communications
between the developer and public bodies, background reports/research held by public bodies
(commissioned with or without the developer) as well as details of contractual arrangements. Such
material clearly has the potential to assist a third party in its strategy of opposition and may even
support or help to establish a basis for judicial review.

The Developer’s Response

45. What then is the developer to do?

46. To begin with, it is important that the developer’s commercial arrangements apprehend the
possibility of judicial review or statutory challenge, with the attendant consequences—whether in
the context of the developer’s option agreement or any agreements for lease with potential occupiers.
Typically this will mean:

ž Providing sufficient flexibility in the definition of the development contained in the
agreements to enable changes or adjustments to be made, in order to respond to threats of
challenge and opposition.

ž Giving the developer sufficient flexibility in the conduct of the application to negotiate,
withdraw and resubmit applications.

ž Where the agreement is conditional on obtaining satisfactory planning permission, the
inclusion of deeming provisions to postpone fulfilment of this requirement until the judicial
review time limit has expired or (where a challenge is made) until the challenge has been
disposed of leaving the planning permission in place.

ž Providing for a contractual long-stop date which either gives the parties an option to
terminate the agreement after a particular period has passed without resolution of a
challenge or sets an absolute cut-off date when the agreement automatically terminates.

ž Allowing for reconsideration of a planning application in the event of a successful challenge.
ž Regulating the conduct of the parties during any actual proceedings—e.g. obliging the

developer to assist in defending any challenge, keeping the other party informed, taking the
advice of Leading Counsel etc.

47. The more flexible the contractual arrangements and the more they foresee the prospect of judicial
review, the less likely it is that a third party challenge will be fatal to those arrangements or cause
significant financial loss.

48. Of course, apprehending the possibility of judicial review must extend beyond the contractual
arrangements and become part of the developer’s strategy in promoting any major scheme. The
developer can minimise the risk and consequences of legal challenge in a number of ways. In each
case, a balance will need to be struck between the cost and time implications of the measures that a
developer can take to manage risk and the likelihood of actual proceedings.

Pre-application

49. One of the most effective ways of minimising risk of challenge is to minimise opposition.
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50. Building political consensus before a planning application has been made has become best
practice—perhaps less so because of judicial review and more because of the desire to speed up
the application process. This ground work can help to secure the support of a number of critical
stakeholders including local planning authorities, County Councils, registered social landlords,
regional planning bodies, regional development agencies, Government offices and Government
agencies. Political consensus not only has the potential to speed up determination of a planning
application but can be essential for ensuring that the decision making process is as robust as it can
be. After all, a claim for judicial review is made against the public body not the developer; the
developer’s careful preparation of a planning application will count for little if the LPA and other
decision makers do not buy into the importance of the scheme and the importance of ensuring due
process.

51. We also now have to live with the requirement for community involvement in planning42.
In reality, for some time, developers of most major schemes have recognised the importance of
pre-application consultation and publicity with the local community but mostly as a ‘‘reactive,
tick-box process’’43. The thought of actually engaging the community and incorporating their vision
and their needs into a scheme leaves many developers, I am sure, wondering whether the additional
time and expense that comes with this can ever be cost effective or justified.

52. I firmly believe that if it is used in the right way, community involvement will be an effective
tool in not only speeding up the planning application process but, most importantly for the purpose
of this paper, reducing the risk of legal challenge. There will always be NIMBYs44 and BANANAs45

but the more that local people are engaged, the less marginalised they will feel and the more limited
will be the potential source of opposition or legal challenge. A more tangible outcome of this process
might be the opportunity for a developer to design out the reasons for local opposition. Also, if
they are engaged in a positive and active way, the silent majority in any community who are often
supportive of development may be motivated to participate in the planning process and so balance
or marginalise the voice of opposition. The process can also flush out hardened opponents (e.g.
commercial competitors) and those who do not engage in it may find themselves on the wrong end
of the Court’s discretion at a later stage in the judicial review process.

The planning application

53. As a planning application is worked up, submitted and progressed through the system, a
disciplined approach to the management of information and documents from the earliest stage in the
process is essential to minimise the risk of subsequent legal challenge. This is all the more important,
given the introduction of the Freedom of Information Act 2000 and the Environmental Information
Regulations 200446.

54. This is no easy task. Those of us engaged on major projects are accustomed to working with
teams of consultants, often drawn from different firms and different disciplines. The numbers of
individuals involved and their interaction with different stakeholders present a major challenge for
the systematic and consistent management of information. One practice that I am sure many of us

42 s.18 Planning and Compulsory Purchase Act 2004 and paras 40–44 PPS1.
43 para.43 PPS1.
44 Not In My Back Yard.
45 Build Absolutely Nothing Anywhere Near Anyone.
46 See paras 43 and 44 above.

[2005] J.P.L., DECEMBER  SWEET & MAXWELL AND CONTRIBUTORS



[62] Planning in Court—The Rules and the Role of Judicial Review in Planning

are beginning to see is the establishment of protocols for information handling and dissemination for
each member of the team. This might include:

ž A checklist which is designed to assess information before it is released and to establish
procedures for client authorisation.

ž The designation of certain types of information as ‘‘commercially sensitive’’, ‘‘confidential’’
or ‘‘working drafts’’ before release.

ž The prominent use of copyright in documentation to dissuade reproduction without
consent.

ž Periodic gathering and recording of correspondence electronically to a central point of
collection.

55. Published documentation should also be audited and checked for consistency and accuracy before
release. In practice, due to demands on resources, this has to be restricted to the most significant
documentation such as the documentation submitted in support of a planning application. One
approach to this is the establishment of an ‘‘editorial board’’ of key consultants at which consultants’
reports and contributions (e.g. to the Environmental Statement) are reviewed and commented
on. The ‘‘board’’ should typically include a client representative, a planning solicitor and the lead
planning consultant. Referrals to Leading Counsel can then be made on key points and again more
generally after the editorial process has finished.

56. It stands to reason as well that the planning application needs careful project management.
Pressure of time and commercial interests should not be allowed to compromise mandatory and
recommended procedures. So, for example, scoping opinions and screening opinions should be
obtained in the context of environmental impact assessment. Time that might be saved by side-
stepping such requirements is more than off-set by the increased risk of judicial review and the delay
that a legal challenge will bring.

57. The developer should also play a pro-active role in the LPA’s decision making process. In practice
this means:

ž So far as the developer is able, front loading and so shortening the application process by, for
example, early negotiation of planning obligations and conditions or initiating early meetings
with consultees and stakeholders. Condensing the process in this way produces time savings
which are not only beneficial commercially but which build in further allowance for any
delay caused by legal challenge.

ž So far as the LPA will allow and within certain constraints, assisting the LPA in negotiating
issues and processing the application—for example, contributing to the LPA’s resources
or judge-proofing the committee report and taking the initiative in drafting planning
obligations and conditions.

ž Scrutinising objectors’ representations to pinpoint issues which can be addressed through
scheme changes or additional work before the application is determined.

Facing up to the challenge

58. If a judicial review claim is made this need not be the end of the developer’s efforts to minimise
the consequences.
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59. The first and most obvious is to orchestrate a concerted effort by the LPA and all interested parties
to expedite the Court process and secure an early listing of the hearing. Justification for expedition
will normally be needed beyond the general urgency which exists in most planning cases, but it is
essential that any request for expedition is supported by all the relevant parties. The developer and
the LPA should also consider pressing for a combined permission and substantive hearing should a
permission hearing take place.

60. The second is to respond pro-actively to the grounds of challenge. Defendant LPAs and developers
should scrutinise any letter before claim and the subsequent claim form, and take the opportunity to
review the extent to which the grounds of challenge can be addressed by further administrative steps.
This could include corrections to a decision notice, the issue of revised formal reasons for the grant
of permission and other more innovative solutions depending on the circumstances. Such measures
could render any claim for judicial review redundant or at least confine it to fewer issues.

Reforms

61. I began this paper by suggesting that due to the heavy political influence in the planning system,
it was desirable to have the checks and balances afforded by the availability of judicial review.
However, I have recognised that the process of judicial review and often simply the fear of the
attendant delay and other consequences are having undesirable effects on the planning system. Could
a better balance be struck between the important functional role of judicial review and its role as an
instrument of third party opposition?

62. It seems to me that what we should focus on is the introduction of measures which potentially
speed up or obviate the need for judicial review and which dissuade claimants from pursuing more
spurious claims.

Correcting Decisions

63. Section 56 Planning and Compulsory Purchase Act 2004 introduced an express power for the
Secretary of State and Inspectors to correct errors in decision documents, subject to certain limitations
and requirements. If the scope of this were widened and the same power were expressly conferred
on local planning authorities, it may encourage a more pro-active response to legal challenges and
may limit judicial review claims to more fundamental issues.

ADR

64. Alternative dispute resolution or mediation is very much under-used in the planning system
generally and particularly in the context of legal challenges to planning decisions. However, it is well
established from a series of Court decisions that in civil proceedings parties should mediate or face
adverse consequences in terms of costs. Furthermore, this series of decisions began with a judicial
review case against the local authority: Frank Cowl v Plymouth CC47. It is worth setting out extracts
from the judgment which was delivered by Lord Wolff C.J.:

47 [2001] EWCA Civ 1935; [2002] 1 W.L.R. 803—this involved an application for judicial review of a decision by Plymouth City Council’s
Social Services Committee to close two residential care homes, one of which was occupied by the Claimants. Two important aspects of the
case were that the Claimants had failed to take advantage of a statutory complaints procedures and that ultimately the parties were able to agree
terms at the Court’s suggestion.
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‘‘1 The importance of this appeal is that it illustrates that, even in disputes between public authorities
and the members of the public for whom they are responsible, insufficient attention is paid to the
paramount importance of avoiding litigation whenever this is possible . . .

2 The appeal also demonstrates that the Courts should scrutinise extremely carefully applications for
judicial review in the case of applications of the class with which this appeal is concerned. The Courts
should then make appropriate use of their ample powers under the CPR to ensure that the parties
try to resolve the dispute with the minimum involvement of the Courts . . .

3 To achieve this objective the Court may have to hold, on its own initiative, an inter partes hearing
at which the parties can explain what steps they have taken to resolve the dispute without the
involvement of the Courts. In particular the parties should be asked why a complaints procedure or
some other form of ADR has not been used or adapted to resolve or reduce the issues which are in
dispute . . .

14 . . . The parties do not today, under the CPR, have a right to have a resolution of their respective
contentions by judicial review in the absence of an alternative procedure which would cover exactly the
same ground as judicial review. The Courts should not permit, except for good reason, proceedings
for judicial review to proceed if a significant part of the issues between the parties could be resolved
outside the litigation process. . . .

25 . . . Today sufficient should be known about ADR to make the failure to adopt it, in particular
when public money is involved, indefensible.

27 This case will have served some purpose if it makes it clear that the lawyers acting on both sides of a
dispute of this sort are under a heavy obligation to resort to litigation only if it is really unavoidable
. . .’’

65. There seems to me to be no good reason why these principles should not apply to judicial
review in planning cases and, in practice, with no real difficulty, procedures could be put into place
to encourage ADR:

ž The standard forms for pre-action protocol letters could include a section on ADR,
compelling the parties to state whether the case is appropriate for ADR and if not, why not.

ž The claim form and the form for acknowledgement of service could be amended to record
whether ADR has been proposed or agreed, and if not, why not.

ž Guidance notes to both the pre-action protocol and the Court forms could make it clear
that the parties are likely to suffer cost penalties for refusal to participate in ADR.

ž To give certainty to the judicial review process, the three months time limit and the duty
to act promptly should still be retained. However, where the parties agree to ADR, the
claimant should be entitled to file a claim without supporting papers, pending the outcome
of the ADR. This would stop time running but the Courts would not need to take further
action. To prevent abuse of this, some form of renewal notice would have to be developed
requiring renewal of the claim every 28 or 56 days. Such renewal could be capable of
challenge by the defendant and subject to a maximum number of renewals before a full
claim is lodged with the Court and judicial review proceeds in the normal way.

66. If it could be encouraged, ADR would have potential time and cost savings. It would also enable
parties to have frank discussions about the claimant’s objectives underlying the claim, with a view
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to going some or all of the way in meeting them. Rarely is a claimant concerned only with a fair
outcome.

Motive

67. The underlying objectives or motives to a judicial review claim are frequently a source of
frustration for a defendant LPA and in particular the affected developer. However, the tendency of
the Court is to take the view that ‘‘motive is generally speaking irrelevant in judicial reviews of
planning permissions’’48. The rationale for this is that:

‘‘. . . Judicial review applications by would-be developers or objectors to development in planning cases are
by their very nature driven primarily by commercial or private motive rather than a high-minded concern
for the public weal.’’49

68. The Courts could take a harder look at this. Undoubtedly, the use of judicial review as a means
of applying pressure to secure commercial advantages over or arrangements with other parties should
be discouraged. The difficulty is that rarely is a judicial review claim based upon anything other than
self-interest, even at the level of an aggrieved local resident. Furthermore, in a commercial context it
seems to me entirely legitimate to use judicial review as a means of protecting a competitive position
or preventing the distortion of competition through an unlawful decision, although it can be a fine
distinction to draw.

69. The Courts have recognised that in their discretion they may refuse relief to a successful claimant
who has pursued a collateral purpose in such a manner as to amount to an abuse of process50.
However, this was not enough to persuade the Court of Appeal that it would be right to refuse relief
in reliance on motive where a claimant had sought to bring pressure on a long leasehold tenant to
surrender its lease or otherwise yield to its development proposals51. Similarly the High Court would
not have refused relief to an adjoining landowner with its own commercial motives52.

70. A recent example where commercial motive was criticised and where a tougher approach at
permission stage was advocated is R. (on the application of The Noble Organisation Ltd) v Thanet DC53

in which Auld L.J., in the leading judgment of the Court of Appeal said this:

‘‘I add a note of dissatisfaction at the way the availability of the remedy of judicial review can be
exploited—some might say abused—as a commercial weapon by rival potential developers to frustrate and
delay their competitors’ approved developments, rather than for any demonstrated concern about potential
environmental or other planning harm. . . .. . . However seemingly complicated the issues are, or how
sophisticated and technical the statement of facts and grounds supporting the initial claim for judicial review,

48 Collins J. in R. (on the application of Legal & General Assurance Society Ltd) v Rushmoor BC [2004] EWHC 2094 (Admin); [2005] 1 P. & C.R.
26.

49 Auld L.J. in R. (on the application of Mount Cook Land Ltd) v Westminster CC [2003] EWCA Civ 1346; [2004] 2 P. & C.R. 22; [2004] J.P.L.
470, at para.46 of the judgment.

50 See Auld L.J. in Mount Cook referred to in n.49 above. Similarly, in the context of challenges to planning appeal decisions, commercial
opportunism which manifested itself by a company challenging a decision in which they had not previously participated purely to further its
own commercial interests, led to the conclusion that the company concerned was not a ‘‘person aggrieved’’ and could not bring a challenge:
Morbaine v The First Secretary of State [2004] Admin 1708 (Civ); [2005] J.P.L. 377.

51 Mount Cook at n.50 above.
52 Legal & General Assurance Society Ltd at n.48 above.
53 [2005] EWCA Civ 782 (as yet unreported).
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they should be subject to rigorous examination by the single judge at the permission stage of a claim for
judicial review.’’

Neither standing nor motive had been at issue in this case; indeed the claimant had participated
fully in the planning process. These remarks are also seemingly at odds with Auld L.J.’s comments
in Mount Cook54. A petition for permission to appeal to the House of Lords has been lodged in the
Noble case but this does suggest that the Courts may be willing to adopt a tougher line on motive.

71. In the meantime, if amendments were made to the claim form or the pre-action protocol to
require a statement of motives (including whether the claimant has particular private interests or
whether there is a likelihood of private financial gain) this would provide an opportunity to flush
out the real underlying objectives to litigation. Advance information of this nature might:

ž Allow the Court to filter claims at the permission stage if there was a clear abuse of process.
ž Provide an early and frank exchange of motives which might provide the basis for ADR.
ž Identify factors which could later influence the Court’s discretion in ordering relief.

Availability of the Planning Process as an Alternative Remedy

72. A further area where perhaps the Court is not taking a sufficiently robust approach is in relation
to any failure by the claimant to make use of opportunities to raise issues as part of the statutory
planning application process. At the moment, a claimant can keep his powder dry and raise issues
either late in the application process or in the claim form for the first time, without serious or
immediate consequences, other than perhaps a rough ride in Court and a risk that the Court’s
discretion might be exercised against him. Perhaps a more hard line approach is needed.

73. The application process should be treated as the equivalent to an alternative remedy of which
the claimant must avail himself before judicial review is open to him. In other words, a claimant
who had not raised issues at the planning application stage would be disqualified from using them
as a basis for a judicial review claim or at the very least would normally suffer cost penalties for not
having raised them previously. This would encourage objectors to raise issues early on and provide
an opportunity for the defendant LPA to address them as part of the decision making process.

74. This approach was hinted at by Mr Justice Sullivan in the first instance decision in Blewett v
Derbyshire CC55. Although allowing an application in part, Mr Justice Sullivan expressed the view
that the consultation process (in that case contained in the EIA Regulations56) allowed a person who
considered an ES to be inaccurate or inadequate to express their views. He went on to hold that a
defendant planning authority was not precluded from granting planning permission by deficiencies
in the ES unless they were so serious that the document could not be described as an ES.

75. This may be more symptomatic of the Court’s increasing impatience with EIA cases but the
burgeoning litigation that we have seen in the context of EIA well illustrates the problem that the
planning system faces. An Environmental Statement is often a voluminous publication and given this
and the detailed regulation of environmental impact assessment, it is not too difficult to uncover an

54 See para.67 and n.49 above.
55 [2003] EWHC 2775 (Admin); [2004] J.P.L. 751. The appeal from this judgment was later dismissed—see [2004] EWCA Civ 1508; [2005]

J.P.L. 620.
56 The Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999.
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error or omission which can found a basis for legal challenge. The response from the developer’s
side is understandably to take a meticulous approach to the preparation of an ES, with every word
scrutinised by planning solicitors and Counsel to ensure the risk of challenge is reduced so far as
possible. A stricter approach to the need to raise EIA related points during the consultation process
might see the focus of EIA return to its original purpose of assessing environmental effects. As Lord
Justice Carnwath said in R. (on the application of Jones) v Mansfield DC57:

‘‘It needs to be borne in mind that the EIA process is intended to be an aid to efficient and inclusive
decision making in special cases, not an obstacle race.’’

76. Finally, I do not think I can leave the subject of reform without posing the question: Would we
be better off with a third party right of appeal?

77. There is probably sufficient in that question to fill another paper but, putting aside human rights
considerations, in my view, the short answer is ‘‘no’’.

78. I fear that a third party right of appeal would whet the appetite still further of most third party
opponents to have their day in Court. The potential for delay to a project would seem to me to be
even greater in a situation where planning merits can be opened again and where judicial review or
a further appeal on points of law from a decision on a third party appeal would be available. Absent
a test of ‘‘standing’’ similar to judicial review, a third party right of appeal also raises the possibility
of opening the doors of the Courts still further to a wider range of opponents. Perhaps for the time
being the Courts would be better off trying to ensure that all planning related judicial review cases
are allocated to a Judge with planning experience.

Conclusion

79. Planning is all about politics but political power and influence is frequently abused and needs to
be constrained by the rule of law. Inevitably too, a proper and complete understanding of laws and
processes is often only possible once a Court has had the opportunity to pass judgment over them.
For both these reasons judicial review is vital to our planning system.

80. We live in an ever more sophisticated rights-based society which is ever more aware of the
availability of legal redress. Unsurprisingly, judicial review is seized upon in planning as a vehicle to
vent frustrations and disappointment with the planning system as well as an instrument to protect
commercial interests, which can often be significantly affected by planning decisions. Its use is on
the increase and so too the fear of its consequences for major projects. As a result, judicial review
has become a central part of third party opposition strategy and developers and their advisors have
developed an understandable obsession with managing the risk of judicial review.

81. The problem is that the planning system is suffering. Delay through judicial review adds to
a process which is already criticised for lack of speed and efficiency. The system is brought into
disrepute, projects which are often vital to economic growth are put at risk and the focus for decision
making becomes distracted from planning orientated considerations.

82. Judicial review is here to stay and so it should be. What we need to do is find a way of making it
work better for the planning system. Changes already introduced such as the concept of community
involvement may help by delivering inclusiveness and more meaningful participation in the planning

57 [2003] EWCA Civ 1408 at [58]; [2004] Env. L.R. 21; [2004] 2 P. & C.R. 14.
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system itself. However, I would suggest that there are simple non-statutory steps that are available to
the Courts in handling judicial review claims which could deliver a fairer and more efficient form of
legal redress for all concerned.

ANNEXURE 1

Checklist for judicial review claim

Documents to filed at the Administrative Court Office, Royal Courts of Justice, Strand, London
WC2A 2LL (PD 54 Pt 2.2) promptly and in any event within three months (CPR r.54.5).
The pre-action protocol (see Annexure 4) should have been followed.

Fees

1 A fee of £ 50.00 is payable on lodging an application for permission to apply for judicial
review.

2 A further £ 180.00 is payable if permission is granted. This is payable within 7 days of the
order granting permission being served on the claimant.

3 Cheques payable to H.M.C.S.—Her Majesty’s Court Service

Form of application

1 Claim form N461 must include or be accompanied by (PD 54 para 5.6):
• detailed statement of the claimant’s grounds for bringing the claim for judicial review;

• a statement of the facts relied on;

• any application to extend the time limit for filing the claim form;

• any application for directions; and

• a time estimate for the hearing.

2 It must also be accompanied by (PD 54 pt 5.7):
• any written evidence in support of the claim or application to extend time;

• copy of the order that the claimant seeks to have quashed;

• where the claim for judicial review relates to a decision of the court or tribunal, an
approved copy of the reasons for reaching that decision;

• copies of any documents on which the claimant proposes to rely;

• copies of any relevant statutory material;

• a list of essential documents for advance reading by the court (with page references to the
passages relied on).

3 Where it is not possible to file all of the above, the claimant must indicate which documents
have not been filed and the reasons why they are not currently available (PD 54 para 5.8).
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4 The claimant must file two copies of a paginated and indexed bundle containing the
documents referred to above (PD 54 para 5.9). The numbering should continue all the way
through the bundle (ie each section should not be numbered separately).

5 A list of pages essential for reading by the Court must be supplied. Where only part of a page
needs to be read, this should be indicated by sidelining.

6 A paginated indexed bundle of relevant legislative provisions and statutory instruments
required for the proper consideration of the application must also be provided. A separate
bundle of authorities is not necessary. This can be dealt with by a section on statutory
material in the main bundle. Bundle to be served on all parties within seven days and
certificate of service lodged at court.

Interested parties

1 Where the claim for judicial review relates to proceedings in a Court or tribunal, any other
parties to those proceedings must be named in the claim form as interested parties (CPR r
54.6 (1)(a)) and must also be served with the claim form (CPR r 54.7(b)).

2 Otherwise, an interested party is defined as any person (other than the claimant and the
defendant) who is directly affected by the claim (CPR r 54.1 (2)(f)) and they must be served.

3 By virtue of acknowledging service, the interested party can make representations on the
permission hearing, attend the substantive hearing and, if necessary, make submissions on
costs or seek leave to appeal (CPR r 58.8(1)).

Permission

1 If permission granted on papers—proceed to a substantive hearing.

2 If permission refused on papers, Claimant will need to renew application within 7 days using
the form accompanying the order. The Court will then fix a date for a permission hearing.

Checklist of next steps for Claimants following the grant of permission for
judicial review

1 Lodge a further fee of £ 180.00 with the Administrative Court Office within 7 days of
service of the Judge’s decision.

2 Reconsider time estimate for substantive hearing and lodge separate or joint written
estimate(s) within 28 days of grant of permission.

3 When application is ready to be heard, it will be entered on Administrative Court Office
Warned List. The Claimant, defendant and all interested parties will be informed by letter.
Parties may be notified that their case is likely to be listed from a specified date—a ‘‘short
warned list’’.

4 Disclosure is not required unless the Court orders otherwise. No written evidence may be
relied upon unless it has been served with the claim form/response, served in accordance
with a direction or with the permission of the Court.
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5 The claimant must file and serve a skeleton argument not less than 21 working days
before the date of the hearing of the judicial review (or not less than 21 working days before
the ‘‘warned date’’, which means the date—if any—from which the Court has indicated the
case is likely to be listed).

6 Skeleton arguments must contain (PD54 para 15.1):

• time estimate for complete hearing, including delivery of judgment;

• list of issues;

• list of legal points to be taken (together with any relevant authorities with page references
to the passages relied on);

• chronology of events (with page references to the bundles of documents);

• list of essential documents for the advance reading of the court (with page references to the
passages relied on) (if different from that filed with the claim form) and a time estimate for
that reading; and

• list of persons referred to.

In practice they will also normally include a summary of the relevant facts.

7 The skeleton argument must be accompanied by a paginated and indexed bundle of all
relevant documents required for the hearing including those documents required by the
defendant or any other party who is to make representations at the hearing. In
straight forward cases this will include all the documents previously submitted to the Court;
pages can be added to the original claim bundle. In more complicated cases the trial bundle
will need to be limited to the most relevant documents and agreed with the other parties.

Checklist of steps for Defendants/Third Parties following grant of permission for
judicial review

1 Reconsider time estimate for substantive hearing and lodge separate or joint written
estimate(s) within 28 days of grant of permission.

2 A party who is served with the claim form must within 35 days of service of the order
granting permission, file and then serve:

• detailed grounds for contesting the claim or supporting on additional grounds and

• any written evidence upon which he relies

Any party who does so may be represented at the hearing.

If the party filing detailed grounds intends to rely on documents not already filed, a paginated
bundle of those documents must be filed when he files the detailed grounds.

3 Defendant and any other party wishing to make representations at the judicial review hearing
must file and serve a skeleton argument not less than 14 working days before the date of
hearing of the judicial review (or the warned date).
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ANNEXURE 2

Checklist for claim under s.288 Town and Country Planning Act 1990

1 Application must be made to the Administrative Court
within six weeks from the date on which the order is
confirmed

Application under CPR Part 8
using court form N208 including
Grounds of Claim (PD 8B, para
B8(2))

Court fee of £ 50 payable

2 The Application must be served on the Defendant
and any interested parties within six weeks from the
date on which the order is confirmed (CPR Sch.1,
RSC Order 94 r.2(1))

The Deemed Service provision and Notification of
Service of the Application [CPR Part 6]

Certificate of Service—court form
N215

3 Acknowledgement of Service by the Parties served is
not a requirement but presents opportunity to state
intention to defend proceedings

[NB the Treasury Solicitor will not necessarily
acknowledge service]

4 There is no permission hearing as in judicial review58

A substantive hearing date will be set following listing
on the ’warned list’.

Listing is fixed by the Administra-
tive Court depending on estimated
timing for hearing and advocate
availability

5 No later than 21 days prior to the date of the hearing
a paginated court bundle must be lodged with
Administrative Court by the Claimant.

The Court Bundle must also include the documents
required by the Defendant and any other party making
representations at the hearing.

Failure to comply with the Court
set deadlines may lead to
adjournment and subsequent cost
penalties

Advocates may supplement
skeleton arguments up to 1 day
prior to the hearing

6 Also no later than 21 days prior to the date of the
hearing the Claimant must lodge with the
Administrative Court and serve on the other parties
two copies of their Skeleton Argument

58However, under CPR Pt 24 the court may give summary judgment against a claimant in any type of proceedings or against a defendant in
the majority of proceedings (CPR 24.3) on the whole of a claim or on a particular issue if it considers that (a) that claimant has no real prospect
of succeeding on the claim or issue or (b) that defendant has no real prospect of successfully defending the claim or issue and if there is no other
compelling reason why the case or issue should be disposed of at a trial.
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7 At least 14 Days before the hearing date the Defendant
or any interested party wishing to be heard must lodge
with the Administrative Court and serve on the other
parties two copies of their skeleton argument

8 The decision is very unlikely to be handed down on
the day of the hearing and timing will depend on the
individual Judge.

All decisions of the High Court may be appealed
against to the Court Appeal

ANNEXURE 3

Checklist of claim under s.289 Town and Country Planning Act 1990 (‘‘the Act’’)

1 Application for permission must be made to the
Administrative Court within 28 days from the date on
which the order is confirmed. The Court does have the
ability to extend this (because the time limit is imposed by
Court rules and not by statute). The reasons for any delay
and the need for any extension have to be given.

Application Form under CPR
Part 8 court form N208
including Grounds of Claim
(PD 8B, para B8(2))

CPR r3.1(2) to extend time.

Court fee of £ 50 payable
The application must (CPR Sch.1, RSC O.94 r12):

• be in writing setting out the reasons why permission
should be granted, and if the time for applying has
expired, include any application to extend the time
for applying; the reasons why the application was not
made within that time;

• be made by filing it in the Administrative Court
Office together with the decision, a draft appellant’s
notice, and a witness statement or affidavit verifying
any facts relied on; and

Appellant’s Notice (form N161)

• be accompanied by a witness statement or affidavit
giving the names and addresses of, and the places and
dates of service on, all persons who have been served
with the application [see step 2 below] and, if any
person who ought to be served has not been served,
the witness statement or affidavit must state that fact
and the reason for it.
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2 Prior to filing at the Administrative Court, the application
for permission must be served in draft on the respondent
Secretary of State (in practice, the Treasury Solicitor) and
the local planning authority as well as any interested parties
(CPR Schedule 1, RSC Order 94 r12).

The deemed service provisions are applicable (CPR Part 6)

Certificate of Service—court
form N215

3 The Permission Hearing will be held not less than 21 days
after the date that the Application for Permission is filed
with the Administrative Court and in practice should be
listed within two months. At least 21 days’ notice of the
hearing date must be served on the Respondent and the
interested parties, together with a copy of the final
claim/application. Any person served is entitled to appear
and the appellant is at risk of paying that person’s costs.

Listing is fixed by Administra-
tive Court depending on
estimated timing for hearing
and Advocate availability

4 If permission is refused, there is no right of appeal to the
Court of Appeal.

5 If permission to Appeal is granted then the final
Appellant’s Notice must be filed and served within 7 days
of permission being granted (CPR Schedule 1, RSC
Order 94 r. 12(5)). The Appellant’s Notice must be served
on the Secretary of State and the local planning authority
and any other person with an interest in land. A further fee
of £ 200 is payable. The case will go into the warned list
and is likely to be listed for hearing within five months.

The Appellant’s Notice should be accompanied by a
paginated and indexed bundle, two copies of which must
be lodged with the Administrative Court. The Appellant
should include among other things (PD52 para 5.6A):

• sealed Appellant’s notice

• a copy of the Secretary of State’s decision

• a copy of the order giving permission, with reasoning

• any witness statement(s)

• skeleton argument (alternatively, this can follow within
14 days of the Appellant’s Notice)

• claim form

• any other documents directly relevant to the appeal

6 The parties are advised in the Court’s procedural
guidelines at this stage to file all further evidence on which
they intend to rely as soon as possible.
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7 If the Respondent Secretary of State or any other
interested party wishes to address the Court, he must file
and serve a skeleton argument at least 7 days before the
appeal hearing (PD 52 para 7.7).

—

8 The decision is unlikely to be handed down on the day of
the appeal hearing and timing will depend on the
individual Judge.

—

9 If the Court finds the Inspector’s decision was in error it
may only remit the matter to the Secretary of State (CPR
Sch.1, RSC Order 94 r.13(7)).

However the Court can (RSC Order 94 r.13(8)):

• Give interim effect to the enforcement notice.

• Make a partial remission to allow the Secretary of State
to furnish more information

• Give directions as to the exercise of the power to serve a
stop notice or breach of condition notice or institute
proceedings under them.

—

10 Any decision of the High Court may be appealed to the
Court of Appeal but only with the Court of Appeal’s
permission.

ANNEXURE 4

Judicial Review Pre-Action Protocol—Standard letter before claim and letter of response

Letter Before Claim

1 To Insert the name and address of the proposed
defendant

2 The claimant Insert the title, first and last name and the address of
the claimant

3 Reference details When dealing with large organisations it is
important to understand that the information
relating to any particular individual’s previous
dealings with it may not be immediately available.
Therefore it is important to set out the relevant
reference numbers for the matter in dispute and/or
the identity of those within the public body who
have been handling the particular matter in dispute
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4 The details of the matter
being challenged

Set out clearly the matter being challenged,
particularly if there has been more than one
decision

5 The issue Set out the date and details of the decision, or
act or omission being challenged, a brief
summary of the facts and why it is contented to
be wrong

6 The details of the action that
the defendant is expected to
take

Set out the details of the remedy sought,
including whether a review or any interim
remedy are being requested

7 The details of the legal
advisers, if any, dealing with
this claim

Set out the name, address and reference details
of any legal advisers dealing with the claim

8 The details of any interested
parties

Set out the details of any interested parties and
confirm that they have been sent a copy of this
letter

9 The details of any
information sought

Set out the details of any information that is
sought. This may include a request for a fuller
explanation of the reasons for the decision that
is being challenged

10 The details of any documents
that are considered relevant
and necessary

Set out the details of any documentation or
policy in respect of which the disclosure is
sought and explain why these are relevant. If
you rely on a statutory duty to disclose, this
should be specified

11 The address for reply and
service of court documents

Insert the address for the reply

12 Proposed reply date The precise time will depend upon the
circumstances of the individual case. However,
although a shorter or longer time may be
appropriate in a particular case, 14 days is a
reasonable time to allow in most circumstances

Letter of Response

1 The claimant Insert the title, first and last names and the
address to which any reply should be sent

2 From Insert the name and address of the defendant
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3 Reference details Set out the relevant reference numbers for the
matter in dispute and the identity of those
within the public body who have been handling
the issue

4 The details of the matter
being challenged

Set out details of the matter being challenged,
providing a fuller explanation of the decision,
where this is considered appropriate

5 Response to the proposed
claim

Set out whether the issue in question is
conceded in part, or in full, or will be contested.
Where it is not proposed to disclose any
information that has been requested, explain the
reason for this. Where an interim reply is being
sent and there is a realistic prospect of
settlement, details should be included

6 Details of any other
interested parties

Identify any other parties who you consider
have an interest who have not already been sent
a letter by the claimant

7 Address for further
correspondence and service
of court documents

Set out the address for any future
correspondence on this matter
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